






































seriously impairs the public's right-to-know, as well as the Federal and state governments' ability
to respond to releases of toxic chemicals.” TRA Indus. Inc., EPA Docket No. EPCRA 1093-11-
05-325, 1996 EPA ALJ LEXIS 82, *6 (ALJ Oct. 11, 1996)(citing Huls America, Inc. v. Browner.
83 F.3d 445, 446-47 (D.C. Cir. 1996)). Therefore, Respondent’s electronic submission of the
uncertified Form R information did not accomplish the goals that EPCRA was enacted to

address.

Respondent’s argument regarding its successful submissions to the State authorities and
intent and efforts to file the Form R electronically amounts to an argument of “substantial
comphiance.” However, substantial comphdnu with the requirements of EPCRA does not
alleviate Respondent of lability in this matter.” See, Public Interest Research Group v. Yates
Indus.. 757 I, Supp. 438,450 (D.NJ. 1991 )(denying summary judgment in favor of defendant
where it only presented unsigned versions of a Discharge Monitoring Report). There is no
grounds for a defense of substantial compliance “absent any language in the statute or its
regulations supporting a defense of “substantial compliance” with the purpose of the statute.”
Smithv. Coldwell Banker Real Estate Servs., 122 F. Supp. 2d 267, 272-73 (N.D. Conn. 2000)
(declining to recognize a “substantial compliance™ defense to a violation of Section 1()18 of the
Residential [ead-Based Paint Hazard Reduction Act of 1992, 42 U.S.C. § 4852d); see. Virgin
Petroleum-Princess, Inc., EPA Docket No. RCRA-02-2002-7501, 2003 LI A AL LEXIS 65,
*28-29 (ALJ Sept. 10, 2003)(declining to find a “substantial compliance™ defense for a violation
of Section 9006 of the Solid Waste Disposal Act.); Four Seasons Cooperative, EPA Docket No.
FIFRA-08-2006-0001, 2008 EPA ALJ LEXIS 3, #20-21 (ALJ Jan. 25, 2008)(declining to find a
“substantial compliance™ defense in a proceeding under Section 14(a)(1) of the Federal
Insecticide, Fungicide and Rodenticide Act, 7 U.S.C. § 1361(a)(1)); University of Hawaii, EPA
Docket No. TSCA-09-92-0014, 1998 EPA ALJ LEXIS 40, *10 n.15 (ALJ June 29 1998)(no
defense of ““substantial compliance™ ior aviolation of 40 C.F.R. § 761.30(a)(1)(1v)(A)
pmmul oated under Section 15(1)(C) of the Toxic Substances Con tml Act ("T 5(/1\ ). 15 US.Co¢§
2014 (1)(O)).

°(...continued)
section. The Administrator shall make these data accessible by computer
telecommunication and other means to any person . . . .

"However, it is noted that issues of substantial compliance have been considered in
determining penalties for violations of EPCRA. See, F.C. Haab Co., EPA Docket No. EPCRA-
[11-154, 1998 EPA ALJ LEXIS 46, *29-30, (ALJ June 30, 1998)(considering substantial
compliance in evaluating the penalty amount for violations of Sections 311 and 312 of EPCRA,
42 U.S.C 8§ 11021 and 11022); Great Lakes Div. of Nat 'l Steel Corp., EPA Docket No. EPCRA-
007-1991, 1993 EPA ALJ LEXIS 364, *59 (ALJ July 13, 1993)(considering substantial
complhiance in mitigating the penalty for a violation of Section 304 of EPCRA, 42 U.S.C. §§
11004), aff 'd without relevant discussion, 5 EAD. 355 (EAB 1994).
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As to Rcs'pondem"s assertions in its Answer that it “cannot be held liable for the EPA’s
faulty certification process™ and that it was not contacted about the problem with its submission
until 340 days after the Form R was due because of a mistyped email address, it 1s noted that a
violation of EPCRA Section 313 is a strict liability offense. Steeliech, Litd, 8 E.A.D. 577, 586,
1999 EPA App. LEXIS 25, *23 (EAB 1999)("EPCRA 1s a strict liability statute™). Respondent
can not escape liability by blaming its contractor for the mistyped email address. Pyramid Chem.
Co.. 11 E.AD. 657.677, 2004 EPA App. LEXIS 32, *54-55 (EAB 2004):. Green Thumb
Nursery, Inc.. 6 E.AD. 789, 796, 1997 EPA App. LEXIS 4, #35, *36 n. 29 (EAB 1997)(*The
environmental statutes are intended to be action forcing, and brook no excuse for failure to
achieve the required result,” and “under federal law mandatory duties to achieve certain results
may not be avoided by failure to retain control over the situation.”). What is relevant to a
liability determination here is not Respondent’s intent to comply and/or the efforts it took to
certify, but the ultimate effect of that intent and those efforts - whether they resulted in EPA
having a certified Form R before the deadline. In support of its argument about the faulty
certification process, Respondent presents a letter and proposed expert testimony of Michael
Braun regarding the hyperlink in the email and standard procedures for emailed directions when
developing web based applications, and the parties stipulated that the Inventory Reporting Forms
and Instructions for Section 313 of EPCRA does not include any information on certifying a
Form R electronically (Stip. € 9). This proposed testimony and evidence does not show that
Respondent took all steps to timely comply with the Form R reporting requirement for 2005, and
that, bur for a faulty hyperlink or technical malfunction on EPA’s certification system, the Form
R would have been timely certified and filed. Therefore, it is not material to liability.

In conclusion. there 1s no genuine issue of material fact as to Respondent’s lLiability, and
Complainant is entitled to judgment as a matter of law as to Respondent’s liability for violating
Section 313 of EPCRA by failing to submit a Form R for 2005 to EPA by the due date.*

* However, that said, the fact that Respondent’s Form R was filed with EPA’s contractor
before the deadline, but that despite its efforts and intent was not in fact also certified promptly
thereafter, and that certified Form Rs were filed timely with the State. suggests that the violation
at 1ssue here may in fact be merely a technical violation, that is, one of minimal magnitude. In
that regard. 1t is noted that EPA’s “Enforcement Response Policy for Section 313 of the
Emergency Planning and Community Right-to-Know Act™ lists “[sJubmission of § 313 .. . data
on an invalid form,” “[1Jncomplete reporting,” and “*[m]agnetic media submissions which cannot
be processed” as infractions deserving of a notice of noncompliance (“NON7) rather than an
administrative complaint. C’s PHE Ex. 12 at 3. In addition, Respondent’s contentions
regarding its good faith efforts to electronically file its Form R may be considered when
calculating any penalty to be assessed. C's PHE Ex. 12 at 18.
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V. Motion in Limine

A. Arguments of the Parties

[n its Motion in Limine, Complainant seeks to exclude the testimony of Respondent’s
proposed expert witness Michael Braun and a letter from Mr. Braun to Mr. Kirk Sullivan marked
as Exhibit 1 in Respondent’s Prehearing Exchange. Respondent states that Mr. Braun will testify
as an expert regarding “standard procedures for emailed directions when developing web
applications.” R’s PHE. In his letter to Mr. Sullivan, Mr. Braun explains standard procedures
for emailed instructions and sizes for hyperlinks and his opinion as to how the failed attempt at
certification came about. Complainant contends that the testimony and Exhibit 1 should be
excluded because Respondent has not provided any information to qualify Mr. Braun as an
expert witness, because the testimony 1s “irrelevant to any material issue or fact in this case,” and
because Exhibit 1 “does not provide sufficient information to establish the basis for his expressed
opinion.” Motion in Limine at 2, 3.

Respondent’s Prehearing Exchange lists Tom John as a fact witness and states that he
will testify that “he has worked with [Respondent] for at least ten years, and in his experience
[Respondent has] made every attempt to conform to all relevant environmental regulations.” R’s
PHE at 2. Complainant seeks to exclude the testimony of Mr. John on the grounds that it is
irrelevant to hability and to the proposed penalty, since the penalty is based neither on prior
violation nor on whether Respondent knowingly or intentionally violated the law in this case.
Motion in Limine at 2.

Respondent’s Exhibits 3, 4, 5 and 6 consist of emails from Respondent to EPA
contractors requesting tutorials on the Certifying Data section of the TRI-ME program. an email
showing the email address allegedly supplied by the EPA is invalid, and a response from the
EPA Help Desk with directions on creating a CDX account and electronic signature agreement
form. Complainant seeks to exclude these exhibits on the grounds they are irrelevant to any
material issue or fact presented in this case.” Motion in Limine at 3.

On the same basis. Complainant also seeks to exclude Respondent’s Exhibit 7, a graph
allegedly showing the aggregate releases of TRI Chemicals to the air for Respondent’s nearest
competitor; Respondent’s Exhibit 8, a TRI Explorer Releases Trend Graph showing
Respondent’s Total Releases for Styrene reported between 2001 and 2006; Respondent’s Exhibit
10. a press release about a settlement with Koch Foods Inc. for its failure to meet Ohio EPA’s
Toxic Release Inventory reporting requirements: and Respondent’s Exhibit 11, company profile
of Koch Foods Inc. showing its revenue and number of employees. In support of its Motion,
Complainant argues that decisions or settlements in other cases have no bearing on the
appropriateness of a proposed penalty in the case at hand, citing Chautauqua Hardware Corp., 3
EAD.616,626-627, 1991 EPA App. LEXIS 48, *20-21 (CJO 1991).

Respondent opposes the Motion in Limine, presenting a document entitled “"Michael
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Braun’s History™ as Respondent’s Exhibit 20 and refuting Complainant’s assertion in its Motion
in Limine that Mr. Braun and Mr. John are co-owners. Respondent asserts that its Exhibits 3
through 6 “show the difficulty of getting help regarding how to certify” and that electronic
submission did not reduce the amount of paper or burden to the individual certifying the Form R.
Response to Motion in Limine at 1-2. Respondent argues that its Exhibits 10 and 11 are relevant
in that they show that a corporation 250 times larger than Respondent was "‘ﬁned less than halt of
the proposed penalty for neglecting to file a TRI form for two consecutive vears.” Response to
Motion in Limine at 2. Respondent asserts that Chautauqua Hardware Corp. is not relevant
because Respondent is not accused of polluting the environment.

Respondent questions on several points the reliability of Complainant’s Prehearing

Exchange Exhibit 1, entitled EPA Region IX TRI Enforcement Database Review Sheet for
Arizona Environmental Container Corp.

B. Standard for Motion in Limine

The Rules provide that “[t]he Presiding Officer shall admit all evidence which is not
irrelevant, immaterial, unduly repetitious, unreliable, or of little probative value -.. .7 40 C.F.R.
§22.22(a)(1). The Rules do not specifically address the issue of motions in hmlm dlld therefore
federal court practice, the Federal Rules of Civil Procedure and the Federal Rules of Evidence
may be of guidance. See Carroll Oil Co., 10 E.AD. 635, 649, 2002 EPA App. LEXIS 14, *35
(EAB 2002); Wego Chem. & Mineral Corp., 4 E.AD. 513,52 4 n.10, 1993 EPA App. LEXIS 6,
*26-27n.10 (EAB 1993): Solutia Inc., 10 EAD. 193, 211 n. 22, 2001 EPA App. LEXIS 19,
*471n.22 (EAB 2001).

In federal court practice, a motion in limine “should bL granted only 1f the evidence
sought to be excluded is clearly inadmissible for any purpose.™ Noble v. Sheahan, 116 F. Supp.
2d 966, 969 (N.D. 11l. 200). Motions in limine are generally distavored. Hawthorne Partners v.
AT&T Tech., Inc., 831 F. Supp. 1398, 1400 (N.D. 111. 1993). Where admissibility is unclear,
cvidentiary rulings must be deferred until trial where questions of foundation, relevancy, and
prejudice may be resolved. /d. at 1401. Thus, denial of a motion in limine does not necessarily
mean that the evidence contemplated by the motion with be admitted at trial. Demal of the
motion in limine means only that without the context of the trial the court is unable to determine
whether the evidence in question should be excluded. United States v. Connelly, 874 F.2d 412,

6 (7" Cir. 1989).

C. Discussion and Conclusions

Generally, evidence offered on the issue of appropriateness of a proposed penalty must be
relevant and have probative value on at least one of the statutory criteria for determining a
penalty. EPCRA, however, does not specify factors for determining penalties for violations of
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Section 313 of EPCRA. See, EPCRA § 325(¢)(1), 42 U.S.C. 11045(c)(1). A penalty for a
violation of EPCRA § 313 is determined in accordance with the “Enforcement Response Policy
for Section 313 of the Emergency Planning and Community-Right-to-Know Act and Section
6607 of the Pollution Prevention Act”("ERP™), which includes the following factors for
determining a penalty: extent, circumstances and duration of the violation, voluntary disclosure.
and respondent’s history of violations, attitude and ability to pay, and “other factors as justice
may require.” C’s PHE Ex. 12, The ERP states that the penalty may be reduced “in
consideration of the facility’s good faith efforts to comply with EPCRA ... .7 C's PHE Ex. 12 at
18: see also, Steeltech, Lid.. 8§ ELAD. 577,580-87, 1999 EPA App. LEXIS 25, * 313-14 (EAB
1999); Catalina Yachts, Inc., 8 EEAD. 199, 214 (EAB 1999).

With that background as to penalty assessment, the merits of the Motion in Limine is
addressed. The testimony of Mr. Braun and Mr. John, as well as Respondent’s Exhibit 1, may be
relevant to Respondent’s argument as to its good faith efforts to submit and certify its electronic
Form R. but that its efforts were thwarted due to poor directions or a faulty emailed hyperlink
sent by the EPA. The Respondent’s failure to include a resume or curriculum vitae for Mr.
Braun in its Prehearing Exchange does not support a motion in limine. A party can supplement
its prehearing exchange with a resume or curriculum vitae by filing a motion to supplement the
prehearing exchange. Here, Respondent submitted a very simple and informal description of Mr.
Braun’s professional background, and it was submitted as an attachment to its Response to the
Motion in Limine. The minor procedural irregularitics and omissions are excused by the fact that
Respondent 1s appearing pro se. Therefore, the Motion in Limine is denied with respect to Mr.
Braun’s testimony and Respondent’s Exhibit 1.

Respondent’s Exhibits 3. 4. 5 and 6 are apparently presented to show that despite its
efforts it continues to have difficulties in communicating with the EPA regarding electronic
certification of the Form Rs, which could have some bearing on Respondent’s good faith efforts
to comply.

It may be inferred from Respondent’s Exhibit 7, a graph showing the aggregate releases
to the air of TRI chemicals by Respondent’s nearest competitor, and Respondent’s Exhibit 8, a
eraph showing Respondent’s releases of styrene, that Respondent is attempting to show that its
level of air pollution is less than its competitor. While the level of Respondent’s air releases may
be considered in regard to the nature, circumstances and/or gravity of the violation, the releases
of another company have no bearing on the determination of a penalty under EPCRA.
Accordingly, Complainant’s Motion in Limine 1s granted with respect to Respondent’s Exhibit 7
and denied with respect to Respondent’s Exhibit 8.

Respondent’s Exhibits 10 and 11, which concern Koch Foods Inc., and which
Respondent proposes as a precedent for the size of fines, does not have any effect on the
assessment of a penalty. The EAB has consistently held that “penalty assessments are
sufficiently fact-and circumstance-dependant that the resolution of one case cannot determine the

fate of another.” Newell Recyeling Co., 8 E.AD. 598, 642, 1999 EPA App. LEXIS 28, *100
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(EAB 1999), aff’d 231 F.3d 204 (5" Cir. 2000). The “generic penalty factors naturally become

unique to [the] case on the basis of evidence and testimony.” ChemLab Prods, Inc., 10 E.AD.
711.728.2002 EPA App. LEXIS 17, #48-49 (EAB 2002). Comparisons between penalties
would necessitate an in depth analysis of the record of case not before the court. violating the
principle of judicial economy and 40 C.F.R. § 22.4(a)(2). (¢)(10) which requires an “efficient fair
and impartial adjudication of issues.” /d. at * 56-37. Furthermore the agency is vested with
enforcement discretion and unequal treatment alone is not a basis for challenging an agency law
enforcement proceeding. /d. at * 50-51 (citing Spang & Co.. 6 E.AD. 226, 242, 1995 EPA App.
LEXIS 33, *40 (EAB 1995)(citations omitted). Furthermore, given the significant costs of
preparing for hearing, the penalty in a case that 1s settled has no bearing on the penalty in a
similar case that 1s litigated. See Briggs & Stratton Corp., 1 E.AD. 653, 666, 1981 EPA App.
LEXIS 2, %27 (CJO 1981) (citations omitted). Complainant’s Motion in Limine 1s granted with
respect to Respondent’s Exhibits 10 and 11. !

Even assuming that Respondent’s concerns regarding the reliability of Complainant’s

Exhibit 1 constitute a motion, it is premature to consider them at this point in the proceeding.
Such issues cannot be determined prior to a foundation being presented at the hearing.
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ORDER

Respondent’s Motion for Change of Venue is GRANTED. The hearing in this matter
will be held beginning promptly at 9:30 a.m. on Tuesday, September 23, 2008 in Polk
County, Florida, continuing, if necessary, on September 24-26, 2008.

Respondent’s Motion to Strike is GRANTED in part. The language “submit to the state”
is hereby stricken from Count 1 of the Complaint. The Motion to Strike is denied with
respect to the request to strike Paragraphs 11 and 12 from the Complaint.

Respondent’s Motion for Accelerated Decision is DENIED.
Complainant’s Cross Motion for Accelerated Decision as to Liability is GRANTED.

Complainant’s Motion in Limine 1s DENIED with respect to the testimony of Michael
Braun and Tom John, and with respect to Respondent’s Exhibits 1. 3, 4, 6 and 8.

Complainant’s Motion in Limine is GRANTED with respect to Respondent’s Exhibits
7.10and 11. ‘
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Susan L. Biro

Chief Administrative Law Judge

Dated: August 12,2008

Washington, D.C.
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